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THE CONSTITUTION OF KENYA (AMENDMENT) BILL, 
2020 

AN ACT to amend the Constitution by popular initiative. 
The object of this Bill is to amend the Constitution of Kenya to 

address issues arising from its implementation including the need to: 
(a)   resolve issues of divisive elections arising from electoral 

processes; 
(b)   strengthen the structure of devolution and increase resources 

allocated to the counties; 
(c)   strengthen and harmonise specified roles and functions of the 

bicameral legislature; 
(d)   implement economic and social rights under Article 43 of the 

Constitution; 
(e)   strengthen the national ethos by specifying the responsibilities of 

citizens; and 
(f)   promote inclusivity and gender equity in governance. 
The proposed constitutional reforms originate from the views of 

citizens expressed through the Building Bridges Initiative (the BBI). 
Through the BBI, citizens from all corners of the country shared their 
concerns and views on issues ranging from their responsibilities and rights, 
national ethos and responsible citizenship, corruption, productivity and 
shared prosperity, devolution, divisive elections, ethnic antagonism, 
inclusivity and security, among others. The Bill focuses on these issues 
with an objective of promoting a cohesive society and to further the ideals 
of a united, prosperous and just nation. 

PROPOSED CONSTITUTIONAL CHANGES 
Regional Integration and Cohesion (New Article 10A): The 

Constitution to embrace regional and continental integration as integral for 
attaining development, prosperity, and prosperity for all Kenyans. 

Economy and Shared Prosperity (New Article 11A): The new 
article seeks to anchor in the Constitution the aspiration of a new economic 
model based on value creation and that provides equitable opportunities for 
all the people, promotes industrialization and supports small and micro 
enterprises. 

Responsibilities of a Citizen (New Article 18A): The Bill proposes 
to insert a new Article into the Constitution to inculcate virtues and 
engender the principles of national ethos, comprising the spirit of oneness, 
honesty and integrity and to set out moral principles to be adhered to by 
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every citizen. The responsibilities include the duty to promote harmonious 
living with other citizens, to pay taxes and contribute to national 
development, among others. 

Data Protection (Amends Article 31): Among rights to privacy 
provided for in the Constitution, bill adds the right to have citizens’ 
personal data protected from infringement. 

Leadership and Integrity (Amends Article 80): Insert new 
paragraph providing for the effective and expeditious investigation, 
prosecution and trial of cases involving leadership. 

Two-thirds Gender Rule in Party Lists (Amends Article 82): The 
amendment provides for Parliament to enact legislation imposing sanctions 
on a political party that fails to ensure that the party’s list of nominated 
candidates comply with the principle that not more than one-thirds are of 
the same gender. 

Electoral Disputes (Amends Article 87): 
§   Amends where the Constitution says that Parliament shall enact 

legislation to establish mechanisms for timely settling of electoral 
disputes: adds that such legislation will apply also to disputes 
arising from nomination of candidates by a political party. 

§   Amendment adds electronic media as one of the means of issuing 
service through which an election petition can be served. IEBC 
(Amends Article 88): 

§   The Constitution specifies that People who are not eligible for 
appointment as members of IEBC include those who have at one 
time held office or stood for election as MP or MCA. To this list, 
the amendment adds those who have held office or stood for 
election as President, Deputy President county governor, or 
deputy county governor. 

§   The amendment clarifies that IEBC has the responsibility for 
ensuring that not more than two-thirds of the party’s candidates 
are of the same gender. 

Creation of new Constituencies (Amends Article 89): Constitution 
is amended to increase number of constituencies from 290 to 360. 

Special Seats in National and County Assemblies (Amends Article 
90): The proposed amendment provides the candidates to be nominated 
from a party list for seats in the National Assembly and county assemblies 
shall be allotted on the basis of the total votes received by their political 
party as opposed to the current practice where such allocation is based  on 
seats won by a political party. 
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The amendment seeks to promote the principle of equality of the vote 
and entrench ideals of a transparent electoral process. 

Senate Oversight Over County Revenue (Amends Article 96): The 
amendment expands the Senate’s mandate to oversight not just national 
revenue allocated to county governments, but also include revenue raised 
by county governments, received by county governments, and their 
expenditure as well. 

National Assembly Composition (Amends Article 97): 
Amendment proposing National Assembly membership to comprise: 
§   360 elected members from single-member constituencies 
§   4 PWD representatives: 2 men and 2 women 
§   2 youth representatives: 1 man and 1 woman 
§   Number of special seats members necessary to ensure the two-

thirds principle is adhered to 
§   The Speaker as ex officio member 
§   The Leader of Official opposition 
§   The Attorney-General as an ex officio member 
§   The Cabinet Ministers who are not elected MPs as ex officio 

members 
In filling of the special top up seats, it is provided that a first priority 

in the nomination shall be given to candidates who contested for the 
constituency seats and were not elected. The affirmative action for top-up 
will only last for fifteen years. 

Senate Composition (Amends Article 98): Amends the Constitution 
to increase number of Senators from 47 members with one representing 
each county to 94 senators. Each county will be represented by two 
senators, one woman and one man. 

Leader of Official Opposition (New Article 107A): Creates the 
position of Leader of Official Opposition. He/she shall be the person: 

§   who received the second greatest number of  votes in a 
presidential election; and 

§   whose political party or coalition of parties has at least twenty-
five percent of all the members of the National Assembly. 

Leader of Official Opposition and the Prime Minister shall not be 
members of the same political party. 
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Order of Precedence in the National Assembly (Repeal and 
Replacement of Article 108): The proposed new order of precedence in 
the National Assembly shall be as follows: 

§   the Speaker of the National Assembly; 
§   the Prime Minister; and 
§   the Leader of Official Opposition. 
Party  Leaders  in the Senate (New  Article  108A): 
Inserts a new article in the Constitution to constitutionalize the party 

leadership structure in the Senate as follows: 
§   the Speaker of the Senate; 
§   the leader of the majority party; and 
§   the leader of the minority party. 
Presidential Assent for Bills (Amends Article 113): Expands the 

period within which a Bill shall be referred to the President for assent from 
the current seven days to fourteen days. 

Senate Procedure: Voting (Repeals Article 123): Proposes to do 
away with the concept of voting by delegation in the Senate. 

Changes to National Assembly Composition (Article 130): 
Proposes to introduce the Prime Minister and the Deputy Prime Ministers 
in the composition of the national executive. 

Cabinet/Executive Duties (Amends Article 131): Proposes to 
include the Prime Minister and Deputy Prime Ministers in the list of 
persons who assists the President in the exercise of the executive authority. 
The amendment also proposes to rename the office of Cabinet Secretary as 
Cabinet Minister. 

Executive’s Accountability (Amends Article 132): Proposes to 
require the President to report on the progress made towards achieving the 
economic and social rights guaranteed under Article 43 in the annual state 
of the nation address. 

In the Event of Deputy President Candidate’s Death (Amends 
Article 138): Proposes to remove the condition that requires a presidential 
election to be cancelled and a new election held where a person 
nominated as a deputy president dies on or before a scheduled election. 

Supreme Court Petition Period (Amends Article 140): Proposes to 
increase the period during which the Supreme Court is required to hear and 
determine a petition on questions as to validity of a presidential election 
from fourteen days to thirty days. 
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Prime Minister and Deputy Prime Ministers (New Article 151A): 
Provides for the mode of appointment of the Prime Minister and the two 
Deputy Prime Ministers. 

§   The functions of the Prime Minister shall be to coordinate and 
supervise government functions. 

§   The Prime Minister is to be nominated by the President from 
among the elected Members of the National Assembly from a 
political party having a majority of Members in the National 
Assembly through a stipulated procedure. 

§   The nominee shall not assume office until his or her nomination is 
confirmed by a resolution of the National Assembly supported by 
a majority vote of the members. 

§   The Prime Minister may be dismissed by the President or through 
a vote of no confidence in the National Assembly. 

§   The amendment further provides for the Deputy Prime Ministers 
to be appointed from among the Cabinet Ministers. 

Mixed Cabinet (Amends Article 152): Proposes a mixed cabinet 
with some members of the Cabinet being appointed from the members of 
National Assembly. The amendment further provides for the membership 
of the Prime Minister and Deputy Prime Ministers into the Cabinet. The 
tenure of office of the Cabinet is also provided, outlining that the Cabinet 
remains in office until the President-elect assumes office. 

Establish Deputy Ministers (New Article 153 A): Proposes to 
establish the office of the Deputy Ministers whose functions shall be to 
deputise for Cabinet Ministers in the execution of the Cabinet Ministers’ 
functions. 

Secretary to the Cabinet (Amends Article 154): The Constitution is 
amended to remove the approval of the National Assembly in the 
appointment of the Secretary to the Cabinet. 

Principal Secretaries (Amends Article 155): The President shall 
appoint Principal Secretaries from among a list recommended by the 
Public Service Commission. The appointees will no longer require the 
approval of the National Assembly. 

Attorney General (Amends Article 156): Constitution is amended 
to expand the mandate of the Attorney General to perform the functions of 
a Cabinet Minister. 

Director of Public Prosecutions (Amends Article 157): The 
qualifications for appointment as Director of Public Prosecutions will be 
the same as for the appointment as a judge of the Court of Appeal. 
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Removal and resignation of Director of Public Prosecutions 
(Repeals Article 158): The bill aligns the removal and resignation of the 
Director of Public Prosecutions with that of the constitutional commissions 
and independent offices. 

Court of Appeal (Amends Article 164): The Constitution is 
amended to: 

§   limit the tenure of the president of the Court of Appeal to a single 
term of five years; 

§   indicate that decision by the Court of Appeal on an appeal relating 
to an election petition, other than presidential election, is final. 

High Court (Amends Article 165): The Article is amended to limit 
the tenure of the Principal Judge of the High Court to a single term of five 
years. 

Appointment of Chief Justice, Deputy CJ and other judges 
(Amends Article 166): The Bill enhances the qualifications of the judges 
of the Supreme Court and the Court of Appeal relating to their experience. 
The amendment provides the qualification of a judge of the Supreme Court 
to be twenty years, a judge of the Court of Appeal to be fifteen years and 
that of a judge of the High Court to be ten years. 

Tenure of office of Chief Justice and other judges (Amends 
Article 167): The Bill proposes to harmonise provisions on tenure of 
office relating to the office of the Chief Justice to also apply to the office 
of the Deputy Chief Justice. 

Removal of a judge (Amends Article 168): The law is amended to 
include a motion by the Judiciary Ombudsman to the Judicial Service 
Commission as one of the ways that the removal of a judge may be 
initiated. 

Judicial Service Commission Membership (Amends Article 171): 
The amendment expands the JSC membership to: 

§   include the Judiciary Ombudsman, who will be an ex-officio 
member; 

§   remove provision that Commission members, apart from the Chief 
Justice and the Attorney General, shall be eligible to be nominated 
for one further term of five years; 

§   provide that Commission members elected under clause (2) (f) 
shall not practice in courts and tribunals during their period of 
service with the Commission. These are advocates/LSK 
representatives in JSC. 
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Functions of Judicial Service Commission (Amends Article 172): 
The Article is amended to expand JSC mandate to include receiving 
complaints against judges, investigating and disciplining judges by 
warning, reprimanding or suspending a judge. 

Judiciary Ombudsman (New Article 172A) 
§   The Article establishes the Office of the Judiciary Ombudsman. 
§   The President shall nominate and, with the approval of the Senate, 

appoint the Judiciary Ombudsman. 
§   Functions of the Judiciary Ombudsman: 

(i)   receive and conduct inquiries into complaints against judges, 
registrars, magistrates, and other judicial officers and other 
staff of the judiciary; 

(ii)   sensitise and promote engagement with the public on the role 
and performance of the Judiciary; and 

(iii)   improve  transparency  and  accountability of the Judiciary. 
§   The Judiciary Ombudsman shall prepare regular reports to the 

Judicial Service Commission and an annual report to Parliament. 
§   The Judiciary Ombudsman shall not investigate any matter 

pending before any court or tribunal or reopen a court or tribunal 
case or review a judge’s decision. 

Membership of the County Assembly (Amends Article 177): The 
Bill seeks to change the nomination of candidates from: 

§   being based on seats won to being based on the votes received by 
a political party in an election. 

§   further, it seeks to align the term of county assemblies to the 
election cycle and provide that the special top-up seats shall 
expire after ten years, in view of the principle that affirmative 
action measures ought to have time limitations. 

County Executive Committees (Amends Article 179): The Article 
is amended to provide clarity that a county governor has powers to dismiss 
or reassign their county executive committee members. Further, the 
amendments offer leeway for the county governor to appoint members of a 
county assembly into the county executive committee. Lastly, it is provided 
that the county governors shall be accountable to their respective 
assemblies in the performance of their functions. 

Election of County Governor and Deputy Governor (Amends 
Article 180): The bill amends the Article to enhance gender parity in the 
governance of counties by providing for the candidate of the county 
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governor, in nominating a deputy, to consider a person who is not of the 
same gender. 

Boundaries of counties (Amends Article 188): The bill proposes to 
remove the voting by delegation in the Senate as a consequential 
amendment flowing from the proposed repeal of Article 123. 

Equitable sharing of National Revenue 
§   (Amend Article 202): The Article is amended to provide that, 

where any revenue sharing in the Constitution is to be based on 
audited accounts and the National Assembly has not approved 
such accounts, the most recent audited accounts of revenue 
submitted by the Auditor General shall be used as the basis of 
revenue sharing. 

§   (Amend Article 203): The bill proposes to expand the criteria for 
determining equitable share. It further increases the percentage of 
funds allocated to county governments from fifteen to thirty-five 
to strengthen devolution. 

Equalisation Fund (Amends Article 204): The Bill amends the 
Article to increase the life span of the Fund from twenty years to thirty 
years from the effective date. 

Constituencies Development Fund (New Article 206A): The new 
Article seeks to anchor the Constituencies Development Fund into the 
Constitution. 

County Assembly Fund (Amends Article 207): The Bill provides 
for an Act of Parliament to establish a County Assembly Fund as one of 
the funds in a county. 

Ward Development Fund (New Article 207A): The new article 
establishes the Ward Development Fund which shall comprise of at least 
five per cent of all the county government's revenue in each financial year 
divided among all wards in the county. 

§   Expenditure: 
(i)   the Fund shall be used for functions of the county 

government within the county wards ; 
(ii)   and to facilitate actualisation of the rights guaranteed under 

Article 43 within the county wards; 
(iii)   with public participation in identification of the development 

projects in a ward. 
Commission on Revenue Allocation (Amends Article 215): The 

Bill amends the Article) to; 
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§   reduce the number of Commission members nominated by 
political parties represented in the Senate from five to two so as to 
balance the representation from the two Houses; 

§   provide for two members to represent county governors and one 
person nominated by  members of a statutory body responsible for 
professional regulation of accountants. 

Division and Allocation of Revenue Bills (Amends Article 218): 
The bill expands the mandate of the Controller of Budget to authorise the 
withdrawal of up to fifty per cent of the minimum amount of the equitable 
share from the Consolidated Fund to finance counties if Parliament delays 
to pass the County Allocation of Revenue Act. 

Form, content and timing of budgets (Amends Article 220): The 
Bill requires; 

§   proposed budgets of national and county governments to contain 
an explanation of the previous, current or proposed budgetary  
measures for the attainment of social and economic rights and; 

§   imposes a requirement, which will be set out in legislation, for the 
making of structure and development plans by national 
government. Currently, such an obligation is only imposed on 
counties. 

County appropriation Bills (Amends Article 224): The Bill deletes 
the provision that requires county  annual budgets to be based on the 
Division of Revenue Bill. This is in light of the fact that a county 
government can prepare its budget based on its own sources of revenue. 

Financial Control (Amends Article 225): The Amendment 
empowers the Cabinet Minister responsible for finance to stop the transfer 
of funds to a state organ or other public entity or a county government 
where there are serious and persistent material breaches of the set out 
financial control measures, and to table the matter before the relevant 
House of Parliament for approval. 

Controller of Budget Vetting (Amends Article 228): The bill shifts 
the approval of the Controller of Budget from the National Assembly to 
the Senate. 

Salaries and Remuneration Commission (Amends Article 230): 
The bill proposes restructuring of the membership of the Commission to 
make it lean and effective. It also expands the Commission’s mandate to 
set, review, rationalise and harmonise the remuneration of all State 
Officers and public officers. 
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Powers of Public Service Commission (Amends Article 234): The 
bill removes the national security organs as one of the offices in the public 
service to which the Public Service Commission has no mandate. 

The Youth Commission (New Article 237A): Proposes to establish 
and provide for the functions of the Youth Commission to, among others, 
promote the implementation of the rights of the youth. 

National Security Council (Amends Article 240): Proposes to 
include the Prime Minister as a member of the National Security Council. 

DCI and the National Police Service (Amends Article 243): 
Proposes to include the Directorate of Criminal Investigations as a third 
arm of the National Police Service. 

Command of the National Police Service (Amends Article 245): 
Provides clarity on the centrality of command by the Inspector General of 
Police to the Police Service. The amendment further provides that the 
Directorate of Criminal Investigations shall be headed by a Deputy 
Inspector-General. 

National Police Service Commission and the IG (Amends Article 
246): Harmonizes certain functions of the National Police Service 
Commission with the function of centrality of command by the Inspector- 
General of police. 

Director of Public Prosecutions (Amends Article 248): Proposes to 
make Office of the Director of Public Prosecutions an independent office 
to enhance the independence and budgetary autonomy of the office. 

Leaner Commissions (Amends Article 250): Proposes to reduce the 
maximum number of members a commission can have from the current 9 
to 7. This is to create lean commissions and reduce the recurrent 
expenditures of the commissions. 

Transition in Appointive Offices (Amends Article 259): Inserts a 
new clause that states when any appointive office with tenure under the 
Constitution is due to fall vacant, the process of replacing the holder of that 
office shall commence at least six months before the lapse of the term of 
the office holder and conclude before the lapse of the term of the office 
holder. 

New State Officers (Amends Article 260): Proposes to include the 
offices of the Prime Minister, Deputy Prime Minister, Deputy Minister and 
Judiciary Ombudsman in the definition of the term “state office”. 

National Oaths and affirmations (Amends Third Schedule of the 
Constitution): 

§   Proposes to include the Prime Minister and Deputy Prime 



The Constitution of Kenya (Amendment) Bill, 13  

 

  

Minister as state officers who should take the oath or make a 
solemn affirmation as prescribed in the Schedule. 

§   The amendment also seeks to include the Deputy Chief Justice 
wherever there appears “OATHS FOR THE CHIEF 
JUSTICE/PRESIDENT OF THE SUPREME COURT, JUDGES 
OF THE SUPREME COURT, JUDGES OF THE COURT OF 
APPEAL, AND JUDGES OF THE HIGH COURT”. 

Consequential Legislation 
Provides that Parliament shall enact any legislation required by this 

Act to be enacted to govern a particular matter within the period specified 
in the First Schedule. It provides that the Kenya Law Reform Commission 
and the Attorney General shall prepare the relevant Bills for tabling before 
Parliament as soon as is reasonably practicable to enable Parliament to 
enact the legislation within the specified period in the First Schedule 
commencing on the date this Act comes into force. 

Transition and Consequential Provisions 
Provides for the transitional and consequential  provisions set out in 

the Second Schedule to ensure the seamless implementation of the 
provisions of this Act, especially in view of some constitutional 
commissions and state offices that have been reconstituted. 

THE FIRST SCHEDULE: Lists the legislation proposed for 
Parliament to enact and recommended time specification in order to ensure 
the full implementation of the proposed amendments to the Constitution. 

LEGISLATION TO BE ENACTED BY PARLIAMENT. 
ARTICLE RECOMMENDED TIME 

SPECIFICATION 
Legislation on Economy and Shared 
Prosperity (Article 11A) 

One year. 

Legislation on elections (Articles 
82, 87, 88, 90, and 
97) 

Six months. 

Office of the Judiciary Ombudsman 
(Article 172A) 

One year. 

Constituency Development Fund 
(Article 206A). 

One year. 

Ward Development Fund (Article 
207A) 

One year. 

The Youth Commission (Article 
237A) 

One year. 
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Any other legislation necessary to 
give effect to the provisions of this 
Act. 

Two years. 

 
THE SECOND SCHEDULE: The schedule further guides on the manner 
of delimitation in respect of additional seventy constituencies 

The extra 70 constituencies will be distributed across counties as 
follows; 
County New Constituencies 
Mombasa 3 
Kwale 3 
Kilifi 4 
Mandera 1 
Meru 2 
Embu 1 
Machakos 3 
Makueni 1 
Kirinyaga 1 
Murang’a 1 
Kiambu 6 
Turkana 1 
West Pokot 1 
Trans Nzoia 2 
Uasin Gishu 3 
Nandi 1 
Laikipia 1 
Nakuru 5 
Narok 3 
Kajiado 3 
Kericho 1 
Bomet 2 
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Kakamega 2 
Bungoma 3 
Siaya 1 
Kisumu 2 
Nyamira 1 
Nairobi City 12 



  

  



  

  



  

  



  

  



  

  



  

  



  

  



  

  



  

  


